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Fei LONG Confinement for Debt is unequitable; as it treats the Debtor, fre. 
te TRA quently an honeſt Man, with a ſeverer Length of Puniſhment than the 
© © 4 F * Criminal. It is impolitic; as it locks up the Man from Labour, whe — 


x Induſtry is wanted to the State, his Family, and Creditor. It is found, by _ 
fot LY 5 \ aged Experience to be inefficacious of paying his Creditors their Debts ; as 
LOA > it certainly makes the Debtor's Affairs worſe than they were before. Or 
ii. it tortures him into a Payment of the firſt Creditor who threatens hard, 
it infringes on the equal Right of every other. Thus the Key of a Priſon-Door being put 
into the Hand of every Creditor at Will, the moſt avaritious and cruel one of the whole is 
| ſure to refuſe whatever fair Compoſition the diſtreſſed Man propoſes to them: Which firſt _ 
Offer is always the beſt he can ever make; whilſt the Shame and Terrors of an Inſolvency 
_ firſt give Pain to his Senſations of Honour; as every Man, it is to be hoped, has ſuch Sen- 


ſations more or leſs. The Debtor is then arreſted. This frequently brings on a Bankrupt- _ 
cy; for the reſt of the Creditors have nothing elſe to fly to. His Effects are ſeized and 

ſold, at Two-Thirds leſs than their Value—the Bankrupt, perhaps, {till in Prifon—his Eſtate 

mangled; the Remnant, that is ſaved, put into the Hands of Aſſignees, who hold it as long 


as they can; perhaps by Miſrepreſentations of the Bankrupt's Affairs, they never pay the 5 
bother Creditors; each of whom has his own Affairs to mind. The Blame is thrown on the 
poor Bankrupt, who is now thought a Criminal, and treated as one: For if he be arreſted 


before his Bankruptcy, or if he be arreſted after his Bankruptcy +, ſuch Creditor has | 


_ Claimed a Power, uncountenanced by Law or Equity, of keeping him to his Life's End in 
Priſon, by too general an Acceptation of the excluſive Clauſe uſual in Acts of Inſolvency ;. 
which excludes Bankrupts who have not obtained their Certificates, with ſome others, from 
% Og oo gt mm y TR 
I he Bankrupt, therefore, has but two Remedies by which he can gain his Liberty: he 
muſt obtain his Certificate, or ſhew himſelf worthy of the Compaſſion and Notice of Par- 
Rr Too ore ß 8 
As to the firſt, it is generally ſuppoſed, that a Bankrupt, who had juſtly conformed him- 
{elf to the Purpoſes of the Statute, ſhould be in his Perſon free: and the Law, which, al- 


— 


* 


| + For the Statute of Bankruptcy does not free his Perſon from an Arreſt before his Bankruptcy, 
nor fave his Perſon from an Arreſt after his Bankruptcy longer than forty-two Days, or his laſt Exam1- 
nation. After that, though he has in all Things conformed to the Statute, and has proved himſelf an 
honeſt, though unfortunate Man, he is as liable to be arreſted as any other Debtor in the Kingdom. 
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| ways intends Things juſtly and humanely, ſuppoſes no other: and therefore the Notice to the | 
5 Creditors, to attend the laſt Sitting on the Bankrupt, prepares them to aſſent to his Certi- 
By ficate. This may be called the Theory of the Law, but the Practice is fatally other. The 
ED Error lies in the Tenderneſs or Complaiſance of the Law itſelf (if we may be allowed the 
Phraſe) giving the Power of granting the Bankrupt his Certificate to the arbitrary Will of 
the major Part of the Creditors, one of which can out-balance four. Thus the Reſent- | 
ment of a ſingle One—as few People loſe their Money without loſing their Temper at the 
ſame Time—private Pique in another, or the Intereſt of a Third, who may be a Rival in the 
ſame Trade, may {till inexorably refuſe it. The Bankrupt in Confinement without Money, 
and conſequently without Friends, is but a weak Solicitor in his own Cauſe againſt ſuch 
Antagoniſts ; and therefore his better Remedy is to turn himſelf a Suitor to the Wiſdom 
of Parliament. F535 a re „FCC e 


| As to that ſecond Part of his Alternative, to beſpeak the Aſſiſtance of Parliament, we 
will endeayour to ſhew the Fallacy of the Miſrepreſentations that have entangled him 
in a kind of a Web, or Net-work of the Law, which a juſt Conſideration of his Caſe _ 
will forcibly break through. We ſhall be as conciſe as poſſible, but the Matter is very 


important. 


Hheing termed a Bankrupt, be is thought to be in the Keeping of other Laws wn he 
general Inſolvent is. It is a Miſtake : For if he be un-impeached of Fraud, he is detained | 
by no other Law whatever; nor is there any other the leaſt Difference between them, than _ 
that he is before-hand with him intitled to the Redemption of his Perſon, having already 
delivered- up his all at the Riſque of his Life. Like many others, indeed, he has no Effects 
to deliver-up under his Infolvency : But this is in his Favour, eſpecially as no Contraſt can 
A happen on that Account between it and his Bankruptcy, for he can have no new Aſſignees. 
© The Queſtion then comes, © How is he a Priſoner at the Common Law, and a Bankrupt at 
| the fame Time?” A Commiſſion of Bankruptcy is no Compulſion on the Creditors to ac= )t-t 
cept the Compoſition offered. It is but a mere Offer. Any Creditor may refuſe it, and 
; \ having arreſted the Bankrupt before his Commiſſion, may (as we have before ſaid) detain _ 
im his Priſoner, or arreſt him after it. The Bankruptcy does not take Notice of his de- 
__._ raining, or having the Bankrypt in his Cuſtody, or preſume to controul him therein, until 
he aſk ſome Advantage under it; but the Moment he claims any Aid or Relief from it, as 
accepting a Dividend, he muſt give- up his Priſoner. For by a Maxim of Law, he ſhallnot 
avail himſelf at one Time under two Laws. A Relief, or Advantage, or an Availing of a 
Kind is the Barrier between his Action at Law and the Bankruptcy. He may keep on —_ 
oon Side entirely; but if he paſſes over to the other, he muſt totally quit his own. as . 
the Bankruptcy interferes not with his Action, ſo neither his Action can interfere with it. 
Will the Parliament then, by this excepting Clauſe, make uſe of the Bankruptcy to give 
bis Action at Law anew Advantage over the Debtor, contrary to the Laws of the Bankruptcy 
itſelf? Shall the Creditor be aided by the Bankruptcy, who has all along refuſed to com- 
pPlwBy to it, or acknowledge his Debtor a Bankrupt in any other Mode or Senſe ? Shall the 
poor Wretch, for his Creditor's Pleaſure only for no other Uſe or Profit can be gained—for 
ever complain of his hard Fate to his diſmal Walls, diveſted by one Law of his Country 
of the Property, wherewith to ſatisfy his Creditor, who holds him in Confinement under 
%%% V/ , tw was 
Hut, which is ſtill more an Alien to Reaſon, a Creditor of a Debt, contracted Years after 
a Bankruptcy of the Debtor's, lays claim, from this excepting Clauſe as it now ſtands, to a 
like foreign Advantage over his Debtor newly arreſted, if the Debtor has not obtained his WM 
CTeertificate to hisBankruptcy committed many Years before; though the Debt or Contract did WI 
| — _ _ Nnotexiſt.at the Time of the Bankruptcy, and conſequently the Creditor has no Charge upon W 
it. This is handing down the Bankruptcy in aid of all future Creditors, contrary again to W 
its own Laws, and making a Bankrupt, who has not obtained his Certificate, a ſtronger © 
Security or Stake for a new Credit, than one who has obtained it; nay, than any other Man 


who never was a Bankrupt. 


Shall we ſuppoſe all this cruel Incongruity to be the Intent or Senſe of Parliament? 
_ Certainly not. How then is the Bankrupt excepted ? As not having obtained his Certificate. 
The Exception is very juſt and neceſſary, and with Propriety reaches far, though not to the- 
_ Extent uſually conſtrued. Two Kinds of Bankrupts are rationally to be excepted. The 
one, who has not paſſed bis laſt Examination, ſo as to be intitled to his Certificate; for 
otherwiſe the Act of Inſolvency would claſh with the Statute of Bankruptcy, and the Ban- 
rupt, by one Act of Parliament, evade another. The other, is ſuch who have been cummitted 
to Priſon by the Commiſſioners, for ſome Act of Fraud or Contumacy under their Commiſſi- 
ons. The firſt Sort are to be excepted until they have paſſed their full — + 


; ) 08 
; which, as it has been befor e obſerved, is by Law ſuppoſing them to have obtained their Ser 
tiſicates: The other, ſome few, and but very few of whom there are, not being committed © 
as Inſolvents, are out of the general Power of Acts of Inſolvency. Bankrupts, under theſe 
two Circumſtances, are the only Bankrupts which can be ſuppoſed, by the Senſe of the 


Parliament, of Mankind#n general, and even of the Law itſelf, to be held in Priſon : And 
therefore F „„ | ww 


It is ſubmitted to that Wiſdom of Parliament, to more fully explain and amend the 
Clauſes relating to Bankrupts, in ſuch future Acts of Inſolvency ; which, in its Re- 


gard to the Liberty of every Individual of His Majeſty's Subjects, it ſhall think proper 
moſt graciouſly to grant, Rs TS i 


Might Time and other Circumſtances allow a further Conſideration of the Caſe of the 
friendleſs Bankrupt, an eaſy Remedy might be given to his long-complained- of Miſery, by 
; ſtriking at once at the Root of his Diſeaſe. His Grievance is the Gift of his Certificate 
being placed in the Will of his Creditors, who are Judges, Jury, and Accuſers all in their 
own Cauſe : From which miſplaced Power ariſe ſuch horrid Scenes of Cruelty, Fraud and 
Räapine, as are ſhocking to Humanity, and too numerous for this Diſcuſſion; by which the : 
Bankrupt often is drove from his Home, to aſk Bread amongſt Strangers and his national 
1 Enemies, and through Neceſſity is obliged to offer the Arts and Manufactories of his Country 
in Return. Now did the Parliament place that Power in the Commiſſioners themſelves, Who 
: have been all along the Bankrupts diſintereſted Examiners of his Conduct, and Judges of 
Bis Conformity to his Statute and of all Accuſations againſt him, giving them a Right to 
certify their Approbation to the Lord Chancellor, (to whom any of the Creditors may appeal 
againſt ſuchCertificate, as they now do) the honeſt Bankrupt would be ſure of the Protection 
- due to His Honeſty : And then the Clauſe, contended-againſt in the Acts of Inſolvency, 
. might innocently ſtand as it does: For the Bankrupts impriſoned could then only be ſuch 
as We have endeavoured to explain, viz, a Bankrupt not having paſſed his full Examinati- 
on, ora Bankrupt committed for Fraud or Contumacy under his Commiſſion. © © 


But if the Laws of Bankrupts be held facred, like the unalterable Laws of Sparta, another 
Peropoſal may be ſhewn, by way of Addition, equally if not more effective of Good to the _ 
__ / Bankrupt, and unoppoſable by his Creditors themſelves. Let the Bankrupt, in a certain 

Mn / Time after finiſhing his Examination, if he cannot obtain his Certificate from his Creditors, - 
have a Right by petition to the Lord Chancellor of ſummoning his Creditors, to ſhew Cauſe 
hy he ſhould not have his Certificate. If any Cauſe be ſhewn, the Lord Chancellor wil! 
judge thereof: If none be ſhewn, the Order for his Certificate will run of Courſe. His 
15 5 Creditors now have a Right by Petition to ſhew Cauſe againſt his Certificate. Let him have 
equal Right by Petition againſt them; elſe he is under a Sentence, from whence is no 


It has been the uſual Speech of Lawyers, who think they ſpeak ſecure in a Matter which no body 
_ elſe ſo well underſtands, that the Laws of Bankrupts belong ſolely to the Courts of Chancery; as if 
the Laws of that Court were impregnable, or, like a Fortreſs, forbid any Enquiry or Inſpection into 
them. The ſecret Fear is, that any general Relief to the Bankrupt might prejudice the Officers of the 
Courts. This Method of Harrangue often ſtops ſhort the firſt Movements of Men of Humanity, who _ 
grace our Senate, and has too long defered the willing Hand of Parliament from adminiſtring its Mercy: 
But they are wrong in the Ground-Work of their Aſſertion, as they are weak in their Fears. For the 
Laws of Bankrupts take their Riſe ſolely from the Parliament; and are a Part of the Law of the Lund. 
| not at all the Creatures of Equity. The Commiſſion of Bankruptcy (as we have before argued) is only, 
a violent Seiſure, under the Authority of the Acts of Parliament, of the Inſolvent's whole Eſtate and 
Effects, in order to make an equal Offer of them to his Creditors ; the Execution of which is intruſted 
to the Lord Chancellor and others. The Lord Chancellor acts therein, not as the Preſident of our firſt _ 
Court of Equity, but only as a Truſtee appointed among others by the Parliament. The Bankrupt's _ 
Laws therefore were created by Parliament, and are ſtill dependant on its Wiſdom. in any of the three 
Reliefs above mentioned, viz. of the Parliament's fuller Explanation of the excluſive Clauſe, or of the 
| Change of the Power of the Certificate into other Hands, or of the Bankrupt's Liberty of petitioning 
the Lord Chancellor, the Emoluments to the Courts mult be increaſed : For after the Period of the 
Bankrupt's Examination, he has no more Acts to perform than to obtain his Certificate; by which 
alone all further Emoluments from him can ariſe. In the firſt Caſe, though his Perſon ſhould be freed 
buy an Act of Inſolvency, he muſt ſtill endeavour for his Certificate, to ſecure Effects to procecd in 
Trade; as the paſt Acts have made the Infolvent's future Effects liable to Debts due before his Clear- 
ance. But ſuppoſing that the future Acts will not make them ſo, his Bankruptcy may be pleaded in 
bar to any Action at Law which he may bring hereafter. Therefore, he muſt get his Certificate at all 
Events; which he will be more likely to do when at Liberty than under Confinement. From either of 
the two laſt Cafes; an immediate Flux of Profits would run into the Courts; which, at a Suppoſition ef 
but one Thouſand Bankrupts at Home and Abroad wanting to get into Buſineſs, would be a Sum 
excecding Ten Thouſand Pounds. This would be followed by a yearly Increaſe of upwards of Four 
_ Thouſand; for the Number of Certificates would be increaſed more than Eight to One, and at preſent 
ni more than One in Eight do obtain their Certificates 0 on 5 


„ 
The unhappy Circumſtance of the ill- treated Bankrupt flying his Country opens a poli- 
tical Addreſs to Parliament againſt the Clauſe uſual in thoſe Acts, which render the Injol- 


_wvent's future Effects liable to his Debts due before his Clearance. A Matter ariſing from a Con- 


ſcientiouſneſs of Parliament regarding the Creditor's Property, but altogether inſignificant. 
to the Creditors themſelves ! Becauſe we may aſſert, that in Half® Century, not Half of 


Half One Hundred Pounds has on that Clauſe been recovered to them. But the Inconve- 
vience iſſues from the may-be. An Inſolvent, clear only in his Perſon, coming from a 


O 


Priſon, is to begin the World again, and if he be in any Rank above the common Handi- 


craft muſt begin on Credit: Mho will truſt him, either in Friendſhip, or in the Courſe of 


Trade? No Man ; Becauſe the new Credit may have paſt Grievances to anſwer. What 
muſt he do? To get abroad is the only Hope or Proſpect of his doing well. His Friends 


agree in the Plan, away he goes, and thus the Nation loſes her Subjects of Art and In- 


genuity. This is ſo plain a Truth, that we will again affert, not a Creditor will think 
himſelf more aggrieved by his Debtor's total Clearance. The Debt is already given up for 


— | loſt: And it is but the rational Rule of all Compoſitions, # total Clearance for a total Deli- 


very of Efetts. © 


"Tis to avoid this Loſs to their Communities, moſt of the commercial States abroad have 


exploded thoſe Remains of Barbariſm, the arreſting the Perſon, at the firſt Inſtance, for Debt. 


A Change from Error to Senſe by Experience found effective of every Advantage; as every - 


where ſuch new Laws ſtand unrepealed ! The preſent Practice of Arreſts in England, (un- 
| known in former Days to Liberty, unconſtitutional of our Laws, being 2 later Innovation 


of Art and Cunning contrived by a falſe Charge of a Treſpaſs) is the deſtructive Weapon d 


of Impoſition and Cruelty, that gives the firſt Stab to Credit; and which, backed by the con- 5 


fuſed Train of Troubles of Bail firſt to the Sheriff, then of double, nay, twice double 
Bail again to the Courts, frightens away Numbers of the lower Tradeſmen from this 
Kingdom and their Families. A Recall of whom cannot be too often made f. Happy 
would it be, if Credit could be protected by other Guards than ſuch who turn Traitors td it. 


We have delayed to ſpeak of ſome others—too long confined !—who, by another excepting 
Clauſe in the late Act of Inſolvency, are alſo (if we may be allowed the Phraſe) enchanted _ 
to their Priſons, till the Time of their Deliverance, hid in Fate, arrives. We mean thoſe 
Gentlemen detained under a Limitation of awing more than One Thouſand Pounds to one _ 

 Perſon.—A large Sum may be as honeſtly contracted as a ſmall one: In general the larger the 
Dealings the fairer. And Perſons adequate to fo large Credit, either in or out of Trade, are 
more ſenſibly flung at the Sufferings in a Priſon, from a Refinement of Underſtanding or 
___ Eqducation,. than Men of an inferior Clais ; and- conſequently, are at le &a, intereſting S 
| jects of Compaſſion. Beſides, the. Clauſe is too frequently productive of ſome Endeavours \ 


— 


1 


I lt has been a received Notion, that Acts of Inſolvency run a greater Length of Exiſtence tan 
they really do; whereas they expire to all future Debtors, before they exiſt in Benefit to any: As they 
— eexclude all Perſons from taking any Advantage from them after ſuch a Day; which Day is paſt, before 

fab they are made. Thus no Priſoner or Fugitive upwards of d] Years paſt, viz. ſince the firſt of January | 
1765, has taken any Benefit from the laſt Act, though ſaid not to have expired till the firſt of Auguſt - 
laſt, which 1s, only the Space given to Priſoners or Fugitives before that Date to obtain their Diſcharges. __ 

This is the Reaſon, the crouded Priſons every Year cry out for a political Releaſe of their Confined. l 


S Doubtleſs a perpetual Act of Inſolvency would be more rational in the State, and beneficial to the | 
Creditors; as the ſooner the Inſolvent delivers up his Effects, the better for himſelf and them, which 


Effects are only waſted in a Priſon. For Priſons are the Quickſands of the Creditor's property, where | _ 
the Debtor generally ſinks in the Wreck: But, what adds to the Calamity, it is always the unſutpe&ing | 
honeſt Man that periſhes ; the wary Villain ſaves himſelf, afloat, by ſome Stratagem. Therefore Priſons > 5 

inhabited. by better Characters than what is commonly believed, the good and humane, who have been 

the Dupes of the Knaviſh : For throughout all Nature, to one Animal of Prey, there are many Thou- 
ſands to be preyed upon.—Suppoſe, to check Arreſts but partially, and more than in Part to cure many 

of the foregoing Evils, the married Man, who is ſtationed to his Country by his Family and Buſineſs, be 

ſerved only with a Proceſs or Notice to appear to a Charge of Debt; and the unmarried Man, who may 


be thought eaſier of eſcape, be ftill obliged 2% give Bail for his Appearance. The Legiſlature has 


long been in ſearch of ſome Token of Encouragement to the married State: This would be one of great 


and juſt Reſpect.— Or if the Law defended the Perſan of a Subject in his own Houſe more reſpectfully than 


in what (as the preſent Practiſe of the Sheriff's Bailiffs ſhews) it warrants againſt him (who, when they once 
gain Admiſſion into a Houte, break Locks and Doors till they get at the Party) a Man might ſafely 


colle& and regulate his Affairs in the Face of his Creditors, to the Accompliſhment and offer of a fair 


Account to them. Whereas now, at the firſt Fear of an Arreſt; he flies from his Buſineſs; and falls 


by piecemeal a ruin to his own terrified Apprehenſions, and a Prey to the Impoſition of others. Theſe 


Delperadoes venture on a dangerous Treſpaſs, which is only juſtified if they ſucceed. Portugal has her 
Aiſſaſins, Italy her Bravoes, but England, who talks more of Liberty than either, has her Bailiffs. 4 
more daring and hurtful Sect than the others; as the evil they act, 1s acted under a Colour of Law! 


:- 0 


3 


to ſatisfy the greater, and generally richer, Creditors, to a takino tm the reſt; Suppofne 
| Honors in he Debtor to refuſe ſuch Partiality, muſt he be Cs For hs 5 5 wg 
_ perpetual Impriſonment, which is more than Criminals, except for High- Treaſon, ever meet. 
Suppoſe one Man to owe Few Thouſand Pounds, and anothe . 
pence; is the laſt Man to ſee the firſt go clear, and he ſtay behind, thrywn back to a Puniſhment 
worſe than Death? Is it Credit to owe the firſt Sum, and criminal to owe the laſt? But it 
has been ſaid, a Line muſt be drawn, a Bound fixed. For what Reaſon ? A Man may owe 
Ten Thouſand Pounds to eleven Perſons, but he muſt not owe a Thouſand and Six-pence to 
one. He who owes beyond a Thouſand, aſks his Liberty on as fair Terms, as he who gains 
it at a Thouſand, by 4 Delivery of his All: He, to whom it is owed ; is to be paid in a like 
Proportion with all others; conſequently, he meets equal Juſtice and more Advantage 
the larger his Debt is, the greater is his Share: And in ſuch high Concerns, 
pected, there is the greater Property to be delivered- up; his Refuſal of which is a Loſs to 
others. Thus the Clauſe, by conſidering one Creditor only, injures many, without doing any i 
| Good to that one. It cannot be ſuppoſed, that a Reſpect is had by ſuch Clauſe to the Laws 
of Bankrupts : They take Authority from Sums of One Hundred Pounds: Sums of above 


S as 


it may be ex- 


One Thouſand, which have not brought on them their Power, have been, in all Probability, 


_ contracted out of Trade: And in the Reaſon of Things, ſuch large Debtors, who are out 
of the Power of being made Bankrupts, ſhould rather be liable to be forced out of Priſon by 
ſome compulſive Clauſe, than allowed to waſte their Subſtance within one, to the Injury of 
their Creditors. In ſhort, the Limitation, or Bound, is like a Line drawn upon a Runing- 


Water, the Current of Things ſhews it vain g. 


other to oweOne Thouſand and Six, 


We cannot conclude, without endeavouring to wipe away too received a e ea 


veral Perſons have lately crouded into Priſon in Expectation of an Act of Inſolvency» It is 
a vague Opinion, eaſily to be contradicted by the Books of the two largeſt Priſons, the 
EKEing's-Bench and Fleet, of the Numbers which have filled them upwards of theſe eighteen | 
Months. : Few People chuſe to run the Danger of 4 Priſon-Door being locked upon them. - 
Ihe bad Advantage to be taken—as in all Good ſome Evil may attend—is endeavoured-at 
by thoſe, who purpoſe. abroad to be abſent on a certain Day: But how eaſily might the 


| _ Change of the uſual Day ſet them back alſo in their Schemes! For we ſpeak not in Favour of ES 


any Impoſition, nor do we take Notice in this Caſe of other Priſoners than thoſe confined for 


” Debt only. 85 7, 


1 2 ; Fo band 1 
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4 generally ogreed, that a compulſive Clauſe is much wanted in the Laws, to force Debtors 
who ſpend their Fortunes in a Priſon, though but few in Number to deliver- up their Eſtates and 


Effects to a juſt Payment of their Debts; but the injudicious framing of the laſt has deterred every 


one from thinking of another; as many Ranks of People have thereby avoided the Payment even of 

the loweſt Sums. But ſmall Effects cannot long ſupport a Man in Priſon, therefore the Man who ſtays 

voluntarily, ſtays to fave a Property; and the Man of large Property (it is to be ſuppoſed) would not 
be perpetually confined, to ſave the Payment of ſmall Sums. None, therefore, need to be compelled 


|| out, but they whoſe Debt or Debts exceeds, or do exceed a certain Sum. The Parliament (it is humbly | 


. ſubmitted) ſhould turn its View to the other Side of a Limitation for the true Objects of its Reformation. - 
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